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BETWEEN:

Ottawa, ON
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BROKENHEAD QJIBWAY FIRST NATION
Claimant

V.
HER MAJESTY THE QUEEN IN RIGHT OF CANADA

As represented by the Minister of Indian Affairs and Northern Development Canada

Respondent

APPLICATION FOR BIRFURCATION
Pursuant to Rule 10 and Part 4 of the Specific Claims Tribunal Rules of Practice and
Procedure

TO: Brokenhead Ojibway First Nation
As represented by
Ryan Lake and Sheryl A. Manychief
Maurice Law Barristers & Solicitors
35 Wolf Drive
Redwood Meadows, AB T3Z 1A3
Telephone: (403) 949-5606 ext. 784
Facsimile: (403) 266-2701

E-mail: rlake@mauricelaw.com and smanychief@mauricelaw.com

INTRODUCTION

This Application for Bifurcation is brought pursuant to Rule 10 and Part 4 of the Specific
Claims Tribunal Rules of Practice and Procedure and with leave of the Tribunal as set out in
paragraph 4 ofthe Endorsement of the Honourable W.1.. Whalen for the Case Management
Conference of January 15, 2018,

The Claimant opposes the Application for Bifurcation.
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RELIEF SOUGHT

The Respondent {Canada) seeks an Order to have the Claim heard in two separate stages:

a})  Validity Stage - dealing with issues of validity and historical loss respectively
whereby the Tribunal will first hold a hearing and render its decision on the validity and

will determine a base value of loss (if validity is found) of the Claim.

b)  Compensation Stage - if the claim is found to be valid, a second hearing will take
place pertaining to compensation, including the principles of compensation, dealing with

the carry forward of the base amount, and any applicable compensation criteria.

GROUNDS FORTHE APPLICATION

Rule 10 of the Specific Claims Tribunal Rules of Practice and Procedure provides for the

hearing of the issues of validity and compensation to proceed in separate stages.

Canada denies the validity of the Claim. A decision finding the Claim not valid will put an
end to the action altogether. If the Claim is found to be valid in whole, or in part, it will
significantly narrow the issues for the second hearing. The compensation phase will be

limited to the issue of present value of the historical loss.

{f the Claim is found to be valid, the Tribunal will be required to determine the historical loss
before making a determination on the present value of the historical loss. This amount will be
based on either the Claimant’s expert, Canada’s expert or some other amount determined by the
Tribunal. Until the Tribunal determines the amount of the historical loss, if any, the present

value of the Claim is speculative.
Canada has not prepared its case on compensation, If ahistorical loss is found, Canada will
need to retain an expert, submit evidence and argument regarding the bringing forward of

compensation.

[fthe Tribunal determines the Claim is valid, the likelihood of settlement is significantly



increased.

Bifurcation will lead to a more just, timely and cost-effective resolution ofthe Claim.

THE APPLICATION WILL BE SUPPORTED BY THE FOLLOWING MATERIAL
The Specific Claims Tribunal Act, SC.2008, c.22, generally;

The Specific Claims Tribunal Rules of Practice and Procedure and Rule 10, in particular, The

Declaration of Claim and Response;

Canada’s Memorandum of Fact and Law and Book of Authorities filed in support of the
Application; and

Such other and further materials as may be appropriate.

Dated: March 14, 2018 P
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ORNEY GENERAL OF CANADA

Department of Justice Canada
Prairie Region (Winnipeg)
Suite 301, 310 Broadway
Winnipeg, MB R3C 056

Fax: (204) 984-5910

Per: Paul Anderson/Jean-Daniel Boulet

Tel: (204) 983-0873 / (204) 230-9576

E-mail: paul.anderson{@justice.gc.ca / jean-daniel.boulet(@justice.ge.ca
Solicitor for the Respondent






